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TAXATION LEGISLATION AMENDMENT BILL 2014 
Council’s Amendments — Consideration in Detail 

The following amendments made by the Council now considered — 
No 1 

Clause 4, page 3, line 24 — To delete “trade union” and insert — 
industrial association 

No 2 
Clause 4, page 3, line 26 — To delete “53;” and insert — 

53 or 54; 
No 3 

Clause 4, page 3, line 27 — To delete “employees” and insert — 
employees, or an association of employers, 

No 4 

Clause 4, page 4, after line 2 — To insert — 
(ca) an association of employers registered or recognised as such (however described) under the 

law of another State or a Territory; 
No 5 

Clause 5, page 4, line 29 — To delete “trust.” and insert — 
trust, unless — 

(i) the trust is a discretionary trust; and 
(ii) the Commissioner decides in a particular case that it would be inequitable for the person to 

be treated as related to the relevant body. 
No 6 

Clause 6, page 5, line 8 — To delete the line and insert — 
(b) an industrial association; 

No 7 

Clause 6, page 5, lines 12 to 16 — To delete the lines and insert — 

trade, industry or commerce, unless the main purposes of the body are charitable purposes that fall 
within the first 3 categories (being relief of poverty, advancement of education and advancement of 
religion) identified by Lord Macnaghten in Commissioners for Special Purposes of Income Tax v 
Pemsel [1891] AC 531 as developed by the common law of Australia from time to time; 

No 8 

Clause 6, page 7, after line 28 — To insert — 

(3A) The Minister must — 

(a) provide written reasons to the applicant for a decision in relation to an application 
under section 96B; and 

(b) provide written reasons for a decision to amend or revoke a beneficial body 
determination to the body in respect of which the determination is made. 

No 9 

Clause 9, page 11, line 8 — To delete the line and insert — 

(b) an industrial association; 

No. 10 

Clause 9, page 11, lines 12 to 16 — To delete the lines and insert — 

trade, industry or commerce, unless the main purposes of the body are charitable purposes that fall 
within the first 3 categories (being relief of poverty, advancement of education and advancement of 
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religion) identified by Lord Macnaghten in Commissioners for Special Purposes of Income Tax v 
Pemsel [1891] AC 531 as developed by the common law of Australia from time to time; 

No 11 
Clause 9, page 13, after line 17 — To insert — 

(3A) The Minister must — 
(a) provide written reasons to the applicant for a decision in relation to an application 

under section 38AB; and 
(b) provide written reasons for a decision to amend or revoke a beneficial body 

determination to the body in respect of which the determination is made. 
No 12 

Clause 11, page 17, line 20 — To delete “trade union” and insert — 
industrial association 

No 13 
Clause 11, page 17, line 22 — To delete “53;” and insert — 

53 or 54; 
No 14 

Clause 11, page 17, line 23 — To delete “employees” and insert — 
employees, or an association of employers, 

No 15 
Clause 11, page 17, after line 29 — To insert — 

(ca) an association of employers registered or recognised as such (however described) under the 
law of another State or a Territory; 

No 16 
Clause 14, page 19, line 29 — To delete the line and insert — 

(b) an industrial association; 
No 17 

Clause 14, page 20, lines 3 to 7 — To delete the lines and insert — 
trade, industry or commerce, unless the main purposes of the body are charitable purposes that fall 
within the first 3 categories (being relief of poverty, advancement of education and advancement of 
religion) identified by Lord Macnaghten in Commissioners for Special Purposes of Income Tax v 
Pemsel [1891] AC 531 as developed by the common law of Australia from time to time; 

No 18 
Clause 14, page 22, after line 9 — To insert — 

(3A) The Minister must — 
(a) provide written reasons to the applicant for a decision in relation to an application 

under section 42B; and 
(b) provide written reasons for a decision to amend or revoke a beneficial body 

determination to the body in respect of which the determination is made. 
No 19 

Clause 16, page 27, line 11 — To delete “trade union” and insert — 
industrial association 

No 20 
Clause 16, page 27, line 13 — To delete “53;” and insert — 

53 or 54; 
No 21 

Clause 16, page 27, line 14 — To delete “employees” and insert — 
employees, or an association of employers, 
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No. 22 
Clause 16, page 27, after line 20 — To insert — 

(ca) an association of employers registered or recognised as such (however described) under the 
law of another State or a Territory; 

Mr W.R. MARMION: I move — 

That amendment 1 made by the Council be agreed to. 

Ms R. SAFFIOTI: It is interesting that we have a new Minister for Finance to discuss this legislation with. 
We have a very stable government that continues to change ministers at a rate of knots, and we now have a new 
Minister for Finance. I am sad that the former Minister for Finance is not here, because, frankly, we would not 
have needed to be here debating all these amendments if the former Minister for Finance had done his job at the 
time, taken the issue seriously, understood what he was doing, and accepted amendments from the opposition. 
The debate on this legislation showed that the former Minister for Finance—now Minister for Transport—was 
absolutely not up to the job. I remember that even my staff in my office, who were watching the debate at the 
time, were cringing when we asked simple questions of the minister such as, “What does this clause do?”, 
because the minister was not able explain to us in this house what each clause of this bill does. The member for 
Cannington, the member for Victoria Park and the member for Mirrabooka, and, as I recall the member for 
Bassendean, all raised very significant issues about to this legislation when it was before the house. 

The ACTING SPEAKER: Member, you have spoken for about a minute and a half about the former 
Minister for Finance; so if you could just draw your comments back to the amendment. 

Point of Order 

Mr W.J. JOHNSTON: Mr Acting Speaker, I would make the observation that this is effectively the same as the 
process of consideration in detail. The shadow Minister for Finance is explaining the issues around this clause. 

That cannot be done without her explaining what occurred during the previous consideration in detail on this bill, 
on the exact same clause. It would be impossible for anyone reading Hansard to have an understanding of the 
debate today unless it included the context of the debate on the same clauses at the time of the previous 
consideration in detail. 

The ACTING SPEAKER (Mr N.W. Morton): Thank you, member for Cannington, and, yes, I did allow the 
member for West Swan to start those comments. I just asked her very politely to draw it back to the clause. 

Debate Resumed 

Ms R. SAFFIOTI: Mr Acting Speaker, I actually am. I know that head-kicking is a nice role that you like to 
play, but maybe not when you are in the Chair. 

The ACTING SPEAKER: You cannot make reflections on the Chair, member. 

Ms R. SAFFIOTI: I am talking about industrial associations and about a clause that we discussed in this house 
with the former Minister for Finance. I am sorry that I even have to talk about the former Minister for Finance, 
but he was the minister who brought this bill into the house. I am sorry, but I have to talk about him. I know that 
we are not allowed to ask him questions or talk about him in case we are crossing a line somewhere, but he is the 
minister who brought this legislation into the house. So, I have to refer to him, and I apologise if that is unfair. 

The former Minister for Finance brought this legislation to this house, and we said to him at the time that the 
words “trade union” were pretty restrictive and that the words “industrial association”, or words such as that, 
would be better words to describe what the legislation was intending to do, and he ignored that. This legislation, 
which the government wanted to get through the Parliament so quickly, then went to the other place and was sent 
to a committee, with government members on it. The committee wrote a report, and a number of the findings and 
recommendations from the majority of the members of that committee aligned with what the Labor Party 
members had said in this house, on issues that were not addressed by the former Minister for Finance, and on 
issues that the former Minister for Finance actually voted against. We are now debating amendments to a bill 
from this government, after the government had voted against many of the proposals that are contained in these 
amendments. We are talking about the bill; we have debated this issue. It is very important for us to outline again 
why we are using parliamentary time on a Thursday afternoon to discuss something that could have been 
resolved if the former minister had done his job properly the first time. Why are we debating this legislation at 
all, when apparently the mandatory sentencing legislation was to be of the utmost importance? The Premier 
keeps challenging us on this legislation, which he refuses to debate in this house. I find that quite incredible too. 
It is really important to outline why we are here debating the deletion of the words “trade union” and the 
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inclusion of the words “industrial association”. I will finish these comments with a question. What is the intent 
of this change of wording? 

Mr W.R. MARMION: The simple reason is to bring the employer associations into equality with the unions, so 
that it makes the playing field level. 

Ms R. SAFFIOTI: Can the minister confirm that the previous minister said that this change was not required, 
and that, if we had dealt with it at the time we would not be here today? 

Mr W.R. MARMION: I sometimes have to refer to my advisers about previous actions. My understanding is 
that the previous minister was happy to carry out a review to consider this. Some consideration needed to take 
place, in his view at the time, and that consideration has been undertaken, hence the change to include employer 
associations. 
Mr W.J. JOHNSTON: Why did the minister vote against the amendment last time? I am still confused here. 
The government has not explained what changed from when the opposition moved these exact amendments. 
We divided the house and words like “confusion” and “unnecessary” were used; yet here we are, having spent 
ages and ages debating those amendments at the time, effectively, to do what the minister is now talking about 
doing. We intended to carry out exactly the amendments that are being proposed to us; the wording here is 
slightly different. We intended to include the words “employees and employers”, but the government is changing 
“trade union” to “industrial association”. That still has the effect of what the government voted against at the last 
occasion we were here. We had an extensive debate; I think the chamber dealt with the bill on five occasions. 
Clauses were deferred on two occasions for the minister to take additional advice so that those clauses could be 
dealt with after the rest of the debate. We were not told that these were matters that would be considered. I could 
have understood that if the government had accepted the offer I made at the time that if the government agreed to 
look at these matters between the chambers, we would withdraw the amendments. However, the government 
insisted on keeping members of Parliament here—as I said, we had to deal with this matter five or six times—
and it rejected all the amendments, and the minister voted with the government. Not only was he a member of 
the cabinet—we asked extensive questions about the cabinet process—he was also here in the chamber voting 
against these amendments. What changed between telling the opposition that these amendments were going to 
create confusion and today when the minister is moving them? 
Mr W.R. MARMION: It is pretty obvious. I am now the minister, and the member knows full well that I did 
not have the full knowledge of the legislation at the time, and neither did anyone else. The minister runs it, and 
the minister at the time took the view that there needed to be further consideration. I have already explained that. 
Further consideration has taken place and been reviewed by the upper house. We have agreed to the amendments 
and we have brought them in. Can the member accept that? 
Mr W.J. JOHNSTON: The problem here is that the minister’s position at the time we dealt with this legislation 
previously in this chamber was that it was not the intention of the government to cover employer associations. 
The minister was very specific, because that was the nature of the debate. 
Mr W.R. Marmion: What’s your question? 
Mr W.J. JOHNSTON: I have five minutes to speak. I do not just have to ask questions. The minister should 
look at the standing orders. 
Mr W.R. Marmion: I know the standing orders. 
Mr W.J. JOHNSTON: The standing orders allow me to speak, minister, and that is what I am doing. I still do 
not know why the former minister referred to a newspaper article in The Age that led him to the view that 
employee associations would seek exemption from this provision. He explained that, having taken no action for 
15 months, the government was introducing the legislation at that time because there had been an article in 
The Age newspaper in Melbourne saying that trade unions might apply. It was a matter of policy for the minister, 
and by extension the government, that although employee associations were to be included in the legislation, no 
opportunity for employer associations would be included. I specifically discussed the fact that the “industrial 
associations” would suit both employer and employee organisations. I went through and explained the difference 
between each of the sections of the act and yet, for policy reasons, the government rejected that. The minister 
says there has been a change. That is what I am asking. What changed for the government to reject its policy 
decision, which it held on the six separate occasions on which we debated this legislation in the chamber? What 
changed for the government to abandon its policy position and adopt the opposition’s policy position? We have 
seen today that apparently the government has allowed the opposition to run the Parliament for the day, and now 
we are being allowed to run the taxation laws for the day. What has changed with the government, in a policy 
sense, between when we were debating this bill last time and now? 
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Mr W.R. MARMION: I was not involved, obviously, with The Age article. I have been told by my advisers that 
what the member said about that article is not quite correct, but I cannot comment on it because I have not read 
the article. What has changed is that we have reviewed the advice and we have seen that there are similarities 
between trade unions and employer associations, as the member obviously identified in the previous debate. We 
have taken that on board and basically agreed, hence, the rewording from “trade union” to “industrial 
association”, which includes employer association. 
Mr B.S. WYATT: I appreciate that the minister finds himself in a position of having to eat the proverbial 
sandwich. I accept that. The minister is now cleaning up the mess left by the nincompoop who had to deal with 
this last time. I make that point because of the exact issue the minister is trying to address with this amendment 
on page 14 of the notice paper, which we are debating and which I think we will be doing for some time. 
I suggest that the minister take a different approach—knowing him I think he will—from that of the previous 
Minister for Finance, the member for Alfred Cove, who took it upon himself to simply attack the opposition on 
every question it asked, and in the end he should have been paying some attention. Was advice sought from the 
State Solicitor or within government because, as the member for Cannington pointed out himself, the change is 
considerable? The bill itself refers only to trade unions, or employee groups. Now we are bringing in employer 
groups, exactly as suggested by the opposition to the previous Minister for Finance, the member for 
Alfred Cove. Perhaps the minister could give us a bit more information, because that is a significant change; it is 
not simply a matter of the government changing its mind. What advice was received that meant that the original 
bill was clearly flawed and needed to be changed? 

Mr W.R. MARMION: I cannot add too much more to what I have said before. Advice was taken on board. 
I have been advised that another review was done by the Office of State Revenue involving Treasury. They 
noticed the similarities between an employee association and an employer association for the purposes of this 
legislation and took it on board accordingly and changed the definition. 

Mr B.S. WYATT: Did the original Taxation Legislation Amendment Bill 2014 go through the regulatory 
gatekeeping unit? 

Mr W.R. MARMION: The advice from my adviser is that he does not believe it went through the regulatory 
gatekeeper. 

Mr B.S. WYATT: The Taxation Legislation Amendment Bill did not go through the regulatory gatekeeping 
unit. Is there any particular reason why not? I would have thought that legislation dealing with taxation would 
ordinarily go to Treasury and the Office of State Revenue for advice. Why did that advice from the key 
government departments change during that time? 

Mr W.R. Marmion: This goes back some time, so I have to seek advice on this because I obviously was not 
around at the time, if that is okay. 

Mr B.S. WYATT: That is fine. 

Mr W.R. MARMION: I have been advised that the legislation did go to the regulatory gatekeeping unit of the 
Department of Finance and it advised that the proposed measure was unlikely to have significant negative 
impacts on businesses, consumers or the economy. It was a very broadbrush comment. That is the advice that 
was given. 

Mr B.S. WYATT: So Treasury and the Office of State Revenue in the first instance did not give any advice 
about trade union versus industrial association? 

Mr W.R. Marmion: That is correct, yes. I am just saying that that was the scope of the regulatory gatekeeping 
unit’s advice. 

Mr B.S. WYATT: Separate from the regulatory gatekeeper, I assume that the Department of Finance had 
carriage of the drafting of this legislation through parliamentary counsel. 

Mr W.R. Marmion: Correct. 

Mr B.S. WYATT: Obviously, it decided that “trade union” was to be defined and at some point the minister got 
further advice from the department that that needed to be broadened to include employer groups. Why did that 
advice change? 

Mr W.R. MARMION: I think it did not initially see a need, but it saw, from the review, a possible 
inconsistency between an employee association and an employer association, so that is why it was changed. That 
was the change. If the member is looking for me to come up with a reason — 

Mr B.S. Wyatt: Basically, they just had another look at it. 
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Mr W.R. MARMION: Basically, yes. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 2 made by the Council be agreed to. 

Ms R. SAFFIOTI: I know that some of my colleagues want to speak to and ask questions about this 
amendment. What is the impact of this amendment and what impact will it have on the proposed legislation? 

Mr W.R. MARMION: The amendment to include reference in paragraph (a) of clause 4 to section 54 of the 
Industrial Relations Act 1979 relates to associations of employers. It has been added to the existing reference to 
section 53, which just relates to the association of employees, hence the need to add the reference to section 54. 

Mr B.S. WYATT: Perhaps the minister could be a bit more expansive about what section 54 does. 

Mr W.R. MARMION: In short, it is a requirement that employer associations have to be registered under the 
Industrial Relations Act, and I think it lists the lot of them. 

Mr W.J. JOHNSTON: When the previous minister dealt with this amendment when I moved it, he said that one 
of the problems would be that people would not know what an association covered by section 54 was. 
I suggested that they might go and see the industrial registrar and get a list. I wonder whether that has happened. 
Could the minister tell us whether there was much confusion when the regulatory authorities asked the industrial 
registrar for that list and how long that conversation between the agency and the Western Australian Industrial 
Relations Commission took? When I moved the amendment, the previous minister said that it would cause 
enormous confusion, so I am just wondering whether the minister can tell us what happened when the authorities 
went to get that list of section 54 organisations. 

Mr W.R. MARMION: I cannot be that specific because I was not involved in what they did; I was obviously 
not the minister. I can advise the chamber that it is quite easily available on the website. I have a copy of the list 
in front of me. In answer to the question, it is not that difficult to get hold of. 

The ACTING SPEAKER (Mr P. Abetz): You’re smiling, member for Cannington! 

Mr W.J. JOHNSTON: Yes, I am smiling. I have explained in the past that I have known the minister from 
before I was in Parliament because he is a friend of Dean Smith and I am a friend of Dean Smith. I must say how 
clever and intelligent the current Minister for Finance is because he has been able to go to a website and find the 
parties covered by section 54 of the act. I commend him. Clearly, he is the sort of minister the 
Liberal government wants as a finance minister. I make the bold contrast with the former Minister for Finance, 
who clearly was not in the same league as the current minister; he was not even in the same competition. If the 
current minister were in the English Premier League, the former Minister for Finance would not even have been 
in the championship division; he would have been in the second or third division. The former minister would be 
playing for some unknown English town somewhere in the scrub and the current minister would be in the 
Premier League, because this minister is able to go to a website and find the list of the organisations covered by 
section 54 of the Industrial Relations Act. I commend him. I do not want there to be any doubt that I commend 
the current minister for that, because clearly it was way beyond the capacity of the former minister, who told us 
when he voted against the amendment that I moved at the time that we could not do this because there would be 
confusion. I will quote Hansard of 20 August 2014, in which the minister makes the point — 

These are exactly the same points that I answered in clauses 11 and 16. I put the government’s position 
in those clauses. It has noted the opposition’s views. I am satisfied with the government position and 
I am not convinced by the arguments made by the member for Cannington. The government has stated 
its intent and that there is flexibility in the regulations should anyone slip through the gaps. I do not 
think anybody agrees that political parties or trade unions should be exempted from paying payroll 
tax … those employer organisations and that regulations will capture any that slip through. I have 
explained this over and again. The government is comfortable with the clauses and I stand by them. 

Then I spoke again, and then we divided. Having lauded the minister’s capabilities of going to the website and 
looking at the list, I note that the noes were 33, and “Mr W.R. Marmion” is listed right there. He voted against 
the amendment that he is now moving. I will just read my amendment from the Hansard of 20 August — 

Mr W.J. JOHNSTON: I move — 

Page 3, line 26 —To delete “section 53” and insert — 

sections 53 and 54 
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I contrast that with amendment 2 in the message from the other place as it appears in today’s notice paper. 
It reads — 

No. 2 
Clause 4, page 3, line 26 — to delete “53;” and insert — 

53 or 54; 

I must agree, minister, that that is noticeably different from my amendment that the minister voted against—
“and” has been changed to “or”. It is a stunning change! We know that has made an enormous difference! On, 
I think, five or six occasions we have separately debated these clauses. We divided on a number of occasions. 
We had extensive debate, and we were told by the government that it did not want to have this confusion. If the 
Liberal government had told me that it could not accept my amendment because of the word “and” and it 
wanted, instead, the word “or”, I probably would have accommodated the government. That is what happened. 
Remember, these amendments were not rejected because of anything other than the policy that trade unions were 
in and employer associations were out. That was the repeated position of the government, and now it has 
changed but we do not know why it has. 

Mr W.R. MARMION: The previous minister is probably more adept at using the website and internet than 
I am; I am sure he is far better than me. The previous minister did not make the decision because we do not like 
making decisions on the run without getting advice, as I have explained. We did not want to have unintended 
consequences. That was why the previous minister chose to be prudent and make sure that any changes made on 
the run at Parliament, without getting proper legal advice, did not have any unintended consequences. This is 
a very difficult piece of law; I have spent ages and ages trying to read all the advice I have. We even have 
clauses, as members opposite know—they will probably come up for debate in five hours’ time—about how we 
get around unintended consequences that may eventuate in the future. I am sure the opposition will have some 
words to say on that. This is a fairly complex bit of legislation, so much so that I sought some legal advice on 
some of the issues the opposition raised in between it coming into this chamber the first time and this time. That 
advice confirmed that how the bill is set up now is probably as good as it gets. 

Mr W.J. JOHNSTON: How could I resist? Let me remind the minister of what happened. I moved that 
consideration of clause 4 be postponed, and the government agreed to it so that it could go and seek additional 
advice. That is what happened—go back and read Hansard. It was not that I was insisting on the vote on the 
clause on the run. A number of amendments were on the notice paper, and when we debated clause 4 I moved, 
and the government agreed, for the consideration of that clause to be postponed until after the consideration on 
clause 21. It was not as though the opposition ran into the chamber with an amendment and did not let the 
government have an opportunity to respond. I must say, minister, that when we moved those amendments we 
thought that the government would support us. The fact that the government opposed us was a shock to us, 
particularly when the minister continually said that the only reason he was including trade unions and not 
employer associations was an article in The Age. That was ridiculous. I am ecstatic that a man of the minister’s 
quality is following my lead, but I still cannot get over the fact that we had to have hours and hours of the 
chamber’s time taken up debating amendments that the government voted against, and now it is here voting in 
favour. As I say, if the minister had told me at the time, I would have very happily accommodated that. That is 
why I was very happy, as the Leader of the House well knows, to have consideration of my amendments delayed 
until a later time; that is exactly what occurred, so that the government could go and take advice. Yet when we 
returned to the clause, the government did not amend its original position, it went harder; it was not prepared to 
consider the inclusion of employer associations and said that there was actually a policy objective to include only 
employee associations. There is the proverbial story about eating the sandwich, and I understand that that is the 
minister’s job. I do not envy him his job eating the sandwich, but we are going to make sure that the minister 
understands that that is what is happening here. The fact is that again and again and again this government just 
does not get what its job is. If the government had listened to the opposition, we would be dealing with 
mandatory sentencing or something else, because I know many Liberal members want to speak on that bill. 
We would be dealing with one of those things instead of going over amendments that we previously defeated. 
Welcome to the real world, minister. 
Ms R. SAFFIOTI: I want to follow on from the member for Cannington and get the minister’s view on this 
issue. I think during the debate at the time the then Minister for Finance called the member for Cannington  
“self-righteous” for moving such an amendment. I was just asking whether the minister still believes such an 
amendment is self-righteous? Also, would this be the first time that the minister has brought in an amendment 
that he has previously voted against? 
The ACTING SPEAKER: Member, I think you are seeking an opinion, which is not — 
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Ms R. SAFFIOTI: No, it is fact. Is it the first time the minister has brought in an amendment to legislation that 
he has previously voted against? 
The ACTING SPEAKER: Fair enough, yes; I accept that. 
Mr W.R. MARMION: I do not believe there is a linkage between the two. It was an amendment moved prior to 
Christmas. It has been reviewed, and in light of its review we have decided that there is a good rationale around 
making employer associations the same as employee associations. I think that it has gone to the other place and 
the amendment has been made; the government agrees with that, and here we are today. Having looked at the 
review, the government has noted very much the similarities between an employee association and an employer 
association, and agreed with the early uptake that the member for Cannington had. In his earlier recognising of 
that, perhaps the member for Cannington had more of a review or insight; we needed to have a look at it, we did, 
and here it is. 
Ms R. SAFFIOTI: Can the minister confirm that the member for Cannington was right during that debate, and 
the member for Alfred Cove was wrong? 
Mr W.R. MARMION: Look, in terms of addressing this particular amendment, we are happy to bring in 
section 54 of the Industrial Relations Act to cover associations. 
Mr W.J. JOHNSTON: I seek clarification on whether this is a recommittal. Given that the difference to the 
clause is so narrow, given that the Assembly chamber has voted against the clause, and given that it is only about 
the words “and” and “or”, which sometimes court interpreters deem to be the same, is this a recommittal or are 
there any procedural issues that the government needs to deal with if it is not able to be dealt with as a separate 
amendment but rather a recommittal of the amendment that was defeated on 20 August when I moved it? 
Are there any procedural issues that the government needs to deal with before we vote on message 2 today? Is 
this a recommittal or is it a fresh clause? 

The ACTING SPEAKER (Mr P. Abetz): The question is that amendment 2 — 

Mr W.J. JOHNSTON: I am seeking clarification. If you would like, I can say “point of order”, 
Mr Acting Speaker. 

The ACTING SPEAKER: Because the minister was not responding to it, I was not sure whether it was up to 
me to comment. 

Mr W.J. JOHNSTON: I am happy to start again. I am seeking clarification from you, Mr Acting Speaker, and 
I am sure you will get solid advice from the clerks. Given that the clause is effectively the same as the clause that 
the chamber defeated on 20 August 2014, is it a recommittal? If it is a recommittal, what procedural issues need 
to be dealt with prior to the vote on the amendment? 

The ACTING SPEAKER: My advice is that there are no procedural issues with amendment 2 being put. 

Question put and passed; the Council’s amendment agreed to. 

Mr W.R. MARMION: I move — 

That amendment 3 made by the Council be agreed to. 

Mr W.J. JOHNSTON: I seek the help of the minister to tell us the effect of this amendment. 

Mr W.R. MARMION: I am making sure that it aligns with the commonwealth legislation. The previous clause 
dealt with sections 53 and 54 of the state legislation. This amendment picks up the commonwealth legislation. 
We have added the words “employees, or an association of employers”. It makes sure that employer associations 
are also covered under the commonwealth legislation. 

Ms R. SAFFIOTI: Can the minister explain why it was in the original legislation? What prompted the change 
that led to it being before us in the chamber today? 

Mr W.R. MARMION: It is the same reason that we changed the previous part of the clause to include 
employers because we believe that employee and employer associations are similar. 

Mr B.S. WYATT: I would like some clarification on the point raised by the member for Cannington. It is an 
interesting point. Mr Acting Speaker, you made the point that there was no recommittal. I have a question of 
you, if you could clarify. Standing order 126 states — 

A question will not be proposed which is the same as any question which has been resolved in the 
affirmative or negative during the same year commencing 1 January. 
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Is that simply because we dealt with this last year? Even though it was dealt with late last year, 12 months have 
not passed. The calendar year has effectively changed. Is this a question that we are dealing with or is this 
procedurally a notice from the upper house and therefore we are dealing with a different issue?  

The ACTING SPEAKER (Mr P. Abetz): It is a message from the Legislative Council; it is a new motion 
before us. It has come from a different source. My understanding is that it has come to us from the other place. 

Mr B.S. WYATT: We are effectively not dealing with a question now. Are we dealing with something else? 

The ACTING SPEAKER: The message has come from the Legislative Council so it is deemed to be a fresh 
question. Even if the issue the member raised before about 1 January was the same question, it is a different 
calendar year, so that would not apply.  

Mr B.S. WYATT: I will clarify that, so that I understand it. If indeed we were dealing with the same calendar 
year, standing order 126 would apply, because they are both questions; it is just that the calendar year has clicked 
over. 

The ACTING SPEAKER: No. It has come from the Council, therefore, it is a different issue. 

Mr B.S. WYATT: You said it was a fresh question. 

The ACTING SPEAKER: It is a different question. Even though the content of the question may be very 
similar, it comes before this place in the context of an amendment made by the Legislative Council, so we, as the 
lower house of the Parliament, consider that. It is therefore deemed to be a new question and what happened in 
the debate before is not germane to this question. 

Mr B.S. WYATT: Under standing order 126, when we are dealing with questions, they can only be questions 
that have effectively come without any involvement of this place. I still do not understand that. Perhaps I will 
need to speak to the Clerk about it. The 1 January comment makes sense because we have started a new year, 
effectively, under that standing order, but it still seems to me that we are dealing with a question we have 
previously dealt with; therefore, if it was the same year commencing 1 January, it would be disorderly. 

The ACTING SPEAKER: The date of 1 January has nothing at all to do with the question before us. This has 
come from the Legislative Council and, therefore, it is not the same question; it is a question that comes to us 
from the Legislative Council. I suggest the member take it up with the Clerk for further discussion at a later date. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 4 made by the Council be agreed to. 

Ms R. SAFFIOTI: What is the reason for this change; was it raised in the upper house committee report? 

Mr W.R. MARMION: This has been included to make sure the same treatment of employee and employer 
associations under commonwealth and state legislation is the same treatment as applies in all other states. 
We want to make sure other state and territory agreements are covered by this legislation. 

Ms R. SAFFIOTI: If, hypothetically, the New South Wales chamber of commerce sets up shop in WA, will this 
ensure it does not have access to the tax exemption? 

Mr W.R. Marmion: That is correct. Someone in the Northern Territory or Tasmania cannot get the exemption 
from land tax or payroll tax. 

Ms R. SAFFIOTI: I am sure. Why was this change put in now? Was it not seen as a risk previously? 

Mr W.R. MARMION: I asked this question. It has been put in just for consistency, to keep the same language 
with employer and employee associations. It is not seen as a high risk by my advisers, but it has been put in there 
to be consistent with other wording. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 5 made by the Council be agreed to. 

Mr W.J. Johnston: Tell us why. 

Mr W.R. MARMION: This is quite a complex amendment; it took me about two days to understand it. This 
amendment addresses recommendation 1 of the Standing Committee on Legislation. Proposed section 95(2) and 
(3) of the Duties Act 2008 basically contain anti-avoidance provisions without which amendments could be 
defeated by a trustee acquiring a dutiable property for an excluded charity rather than the charity acquiring it 
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directly. A trustee includes a trustee of a discretionary trust. A discretionary trust includes beneficiaries who may 
be identified by name or class. The trustee has the discretion to determine which beneficiaries are able to receive 
the income capital of the trust and how it is received—that is why they were set up. The Standing Committee on 
Legislation identified that a discretionary trust could unintentionally be excluded from the exemptions with no 
ability for the minister to reinstate them, or an excluded charity, as a remote contingent connection; so it is 
remote to the trust by falling within the broad class of potential beneficiaries. I will paraphrase that by saying 
that if there is a discretionary trust with beneficiaries—I cannot be too specific, I suppose—that are inadvertently 
beneficiaries, it is not seen as a big deal. They have inadvertently been caught up. It really is just a charity, and 
because of the web of the beneficiary going through the trust it could, under strict interpretation, not be deemed 
a charitable organisation. The amendment gives the commissioner the power to make that call. 

Mr W.J. JOHNSTON: This is not one of our amendments. It is one of the government’s amendments, which is 
why we seek additional information. I read the principal bill to put the proposed amendment into context. 
Proposed section 95(2) states — 

However, subsection (1) does not apply if the person liable to pay duty on the dutiable … 
Proposed subsection (3) states — 

A person liable to pay duty on a dutiable transaction is related to a relevant body if — 
(a) the person holds the dutiable property the subject of the transaction as trustee of a trust; and 
(b) the relevant body is a beneficiary under the trust, whether the relevant body has a vested share 

or is contingently entitled or is a potential beneficiary under a discretionary trust. 
This amendment will change that provision by inserting a comma and words at the end to read — 

… trust, unless — 

(i) the trust is a discretionary trust; and 

(ii) the Commissioner decides in a particular case that it would be inequitable for the person to be 
treated as related to the relevant body.  

My memory is that “relevant body” is the charity. Does the charity have to be the sole beneficiary of the trust or 
can there be other beneficiaries of the trust? 

Mr W.R. Marmion: There can be multiple beneficiaries. I do not know whether the member has ever read 
them, but trusts have a range of beneficiaries so that they can distribute the income how they want. That is the 
way they are set up. I am making this up a bit, but if someone says, “I can’t help with it; I am a one seven-
hundredth beneficiary”, the Commissioner of State Revenue can make the call that it is not connected, in his 
view, to their normal business of being a charity. This clause is to stop avoidance measures in setting up trusts. 
This gives the commissioner the power to unravel any web and make the call. 

Mr W.J. JOHNSTON: It appears to give an additional power of discretion to the Commissioner of 
State Revenue, but, surely, if there is a web of beneficiaries of a trust, the commissioner would act in 
a conservative manner and exclude the trust from the benefits of the exemption, rather than include it in the 
benefits of the exemption. 

Mr W.R. Marmion: That is how it was originally set up. This gives the commissioner the power to say, for an 
unintended consequence that may eventuate, that it is unfair. 

The ACTING SPEAKER (Mr P. Abetz): For the sake of Hansard, perhaps the member for Cannington can 
resume his seat and the minister can rise. 

Mr W.R. MARMION: I am advised that there are other sections of the Duties Act under which the 
commissioner has this power to intervene. As the member knows, the minister cannot do anything; the 
commissioner makes the call. I guess this is consistent with some other provisions under which the 
commissioner makes the call in certain situations. This is a very complex area. Even for someone with an MBA 
who has studied it, it is a very difficult area of law. 

Mr W.J. JOHNSTON: My memory is that there is a provision in the bill that allows the minister to provide an 
exemption even when the commissioner has rejected the exemption. Is that the case here? Even when the 
commissioner goes through this very long process and still decides that there should not be an exemption, 
nonetheless the minister, behind closed doors, can still provide the exemption without — 

Mr W.R. Marmion: In this unique situation, the minister does not have the power. 

Mr W.J. JOHNSTON: There is no ministerial discretion on this one. 
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Mr W.R. Marmion: No. The minister cannot come in. 
Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 6 made by the Council be agreed to. 

Mr W.J. JOHNSTON: This amendment is one of those cases in which we are deleting the words “a trade 
union” and inserting “an industrial association”. For a number of reasons, I did not move amendments 
everywhere, but I am pretty sure that I might have sought to amend this one. 

Mr W.R. Marmion: It is similar to the one we dealt with before. 

Mr W.J. JOHNSTON: Yes, very similar to the one we dealt with. I am trying to see whether we specifically 
dealt with this one. I did not move the same amendment at every clause. I am trying to see whether this was one 
of those that I moved. We are now doing what we should have done. In my view, the minister could have 
continued to use the words “trade union” but just interpret it to mean “industrial association”, because I think 
that is what we are doing. An industrial association includes employer associations, however described. We have 
gone through all those descriptions. They are a relevant body and therefore cannot under any circumstance 
receive an exemption from the minister. The minister’s capacity to give an exemption does not apply to 
organisations covered in paragraphs (a) or (b). 

Mr W.R. Marmion: Correct. 

Mr W.J. JOHNSTON: But it does provide a possible exemption in paragraphs (c), (d), (e) and (f). I commend 
the government for doing that because obviously that is what we were encouraging it to do the last time this 
legislation was in this place. The minister may well draw my attention to something else, but, as I understand it, 
this still does not cover either the Chamber of Commerce and Industry of Western Australia or Unions WA. 
Neither of those is covered under the definition of “industrial association” because neither is registered under 
any provision of an act. Unless the minister can draw my attention to something and I have missed it — 

Mr W.R. Marmion: The member is correct. 

Mr W.J. JOHNSTON: What is the policy position here? This all comes about because the Chamber of 
Commerce and Industry found a loophole and we all agree that we want to shut that door, yet, as I understand it, 
we are still not shutting it because there will still be the opportunity for the minister to give an exemption to 
bodies not described in proposed section 96A(a) and (b). Therefore, bodies described in proposed paragraphs (c), 
(d), (e) and (f) will all be able to be exempted, but those described in proposed paragraphs (a) and (b) will not. 
I am not arguing in favour of bodies under proposed section 96A(a) and (b) getting an exemption, but I still do 
not quite understand why, given this amendment, we are not capturing the people who started the problem. 

Mr W.R. MARMION: This probably gets to the nub of the whole bill and the complexity of it. The problem 
with the Chamber of Commerce and Industry of Western Australia, UnionsWA, Co-operative Bulk Handling Ltd 
and a whole—I am not supposed to mention organisations because I am not supposed to know—is that — 

Mr W.J. Johnston: Some have outed themselves. The CCI and CBH have outed themselves. 

Mr W.R. MARMION: Correct. I heard some of the debate last time. We can go through and write down the 
fourth-limb charities that have the purpose of promoting trade, industry or commerce, but it was decided to keep 
it general. As the member said, “industrial association” covers the definition of them. We do not want to cut out 
those fourth-limb charities that are promoting trade, industry or commerce. We want the minister to have the 
power to bring them back in if they are cut out inadvertently. CCI and CBH are excluded, but they can be 
brought in. I am referring to that class of organisation, not specifically the CCI—it owns that class. The minister 
can bring back in anything in that class. Indeed, if the minister does that—it could be a minister of any 
government—and the opposition does not think it is a very smart idea, obviously, it would be a matter of public 
interest and it would be a big deal. If it is a bad policy decision, the people have the right to vote the person out. 
I am not opposed to acts having a provision for a minister to make a call, and this is one such situation in which 
the minister can make a call on an excluded organisation to be given the exemption. This is the main debate on 
the bill. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 7 made by the Council be agreed to. 

Mr W.J. JOHNSTON: Again, perhaps the minister could explain what this does and what will happen. What is 
the purpose of the change and what is the outcome? 
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Mr W.R. MARMION: These amendments address recommendations 1 and 4 of the Standing Committee on 
Legislation. The bill as initially passed by the Assembly operated to preserve charitable exemptions for charities 
for which the sole or dominant purpose fell within one of the first three limbs of charitable purposes—namely, 
the relief of poverty; the advancement of education; and the advancement of religion. During the inquiry, the 
committee identified that a charity may have dual purposes of equal importance across the limbs of charitable 
purposes. Recommendation 1 proposed that the bill be amended to preserve the exemptions of charities whose 
sole, dominant or dual purpose of equal importance falls within the first three limbs of charitable purposes, 
regardless of whether they also have as a purpose the promotion of trade, industry or commerce. Following the 
introduction of the bill into the Assembly, concern was also expressed that the amendments might operate to 
exclude public benevolent and like institutions from the exemptions, and a committee amendment was drafted to 
address this issue and was listed for consideration by the Council on supplementary notice paper 1. In 
recommendation 4, the committee identified that although the proposed amendment addressed the issue relating 
to public benevolent institutions, certain charitable trusts may still be unintentionally excluded from the 
exemptions due to there being a difference in the meaning of a trust and institution upon which the amendments 
were based. Following the inquiry, the relevant provisions were reviewed and an entirely new provision was 
included in the amendments to more simply and effectively express the policy intent behind the provision, which 
is that charities and public benevolent institutions whose main purposes fall within the first three charitable limbs 
are not affected by the amendments to the bill. That is a bit of a longwinded way of saying it. That is how it was 
decided to clarify the situation. If there were those limbs, the way the legislation was worded before could have 
been interpreted as being just one limb, but it might have included all three limbs with the dominant one 
obviously a charity. It could have been misinterpreted. 

Mr W.J. JOHNSTON: It might disappoint the minister, but I am not actually sure I have read Lord 
Macnaghten’s decision in Commissioners for Special Purposes of Income Tax v Pemsel [1891] AC 531. I am 
sure the minister has that and I wonder whether he could table it. That might be the easiest way to deal with that. 

Ms R. Saffioti: And read it out! 

Mr W.J. JOHNSTON: Then we will definitely be here until 7.30 pm. 

Mr W.R. Marmion: It is a very exciting pre-1900 sentence! 

Mr W.J. JOHNSTON: I then wonder what the minister means when he asks us to support the words “as 
developed by the common law of Australia from time to time”. 

Mr W.R. MARMION: This is another problem. It attempts to keep the legislation relevant to any changes in the 
common law. If there are any changes in the interpretation of a charity over time, it endeavours to save all the 
principles of Pemsel. I will table the decision. It is not very exciting reading, I might say. I do not think that the 
judges were unanimous in their findings for this particular case, which might interest the member. Basically, the 
answer to the member’s question is that it is to try to keep the legislation current with common law practices that 
might evolve over time. I table the document. I hope I do not need to use it again! 

[See paper 2668.] 

Mr W.J. JOHNSTON: The only problem I have, and I am no lawyer, is that I understood that the danger — 

Ms R. Saffioti: That is what you said when you moved those very good amendments! 

Mr W.J. JOHNSTON: Yes, well, what can I say? 

I thought we were moving these amendments to try to defeat the common law, because there was a fear, as 
explained by the minister, that there was a development in the common law that might have extended the 
exemption to trade unions. Are we not being contradictory here? Trade unions are specifically being ruled out 
for all time, but then it is being said that the common law should be allowed to develop. It seems to be 
contradictory when we are rushing the legislation into Parliament after only 18 months’ wait. That was very 
quickly got onto after the Chamber of Commerce and Industry of Western Australia won its court case; it took 
18 months to get the legislation into Parliament. The CCI is not being excluded. Trade unions are being 
excluded. The minister explained in detail that the fear was that the common law could be expanded to include 
trade unions, but now it is being said that it is wanted for the common law to continue to expand from time to 
time, except in respect of trade unions. That does not add up. Either unions are wanted in or they are wanted out. 
If the common law is developed over time to say that the CCI is in fact a charity, we are effectively arguing that 
the CCI should be included even though it was the one that caused the original problem that led to this 
legislation. It seems strange that it is being arranged in that way. Perhaps the minister could explain why. 
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Mr W.R. MARMION: That is a very good question. The member for Cannington has got ahead of the course 
and is jumping a year. What the member for Cannington says is true; that could happen. Indeed, the member is 
dead right. The law might evolve to a point that brings in a class that we do not want to give an exemption to, but 
that is covered also. There is a safety mechanism within the act so that the government can respond quickly, 
through regulation, to exclude the other unintended consequence of having someone coming in. That was a very 
good question. 

Mr W.J. JOHNSTON: I might finish on that. I do not know whether my colleagues who are sitting next to me 
and who are lawyers have anything to say, but it seems that we are acting contrary to the intention of reducing 
red tape by making these provisions more and more complex. The minister says that that will be solved by more 
regulation later. The opposition will not divide on the clause or vote against the amendment—I am not sure 
I fully understand it anyway—but it does not seem to be a simple provision; it does not seem to be simply 
putting down what we were trying to do. I have commended the minister and said what a wonderful intellect he 
has for picking up on my amendments that the government voted against last time, but I am not sure that this is 
the best wording. As I say, I am no lawyer. 

Mr B.S. WYATT: I want to seek clarification from the minister. I think the member for Cannington has outlined 
very well the curiosity of embedding in legislation a common law case that we are trying to deal with by making 
it clear in the passage of this amendment bill, which is unusual. 

Mr W.R. Marmion: I have never seen it, but I am not a lawyer. 

Mr B.S. WYATT: There is my question. Do any other taxation bills or legislation embed case law—this is in 
reference to Lord Macnaghten from the House of Lords—or common law to guide how that statutory law will be 
interpreted and applied? 

Mr W.R. MARMION: We are not sure. Interestingly, it was developed in conjunction with the State Solicitor’s 
Office. I hope that it did not have a special desire to do this for the first time in the history of law! This has been 
developed in this way and the State Solicitor’s Office advice was that it was the only way, or the best way, it 
believed, to try to keep the legislation in line with changes to the common law. That safety-valve mechanism 
provides that if we get a wrong consequence, we can, by regulation, exclude a sector that might suddenly come 
in through changes to the common law. But my advisers, who are more learned than I, and certainly those in the 
Office of State Revenue, do not believe that there is any other referral to common law, certainly in the House of 
Lords. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 8 made by the Council be agreed to. 
Ms R. SAFFIOTI: My question relates to the reason for this amendment. I understand this requires the Office of 
State Revenue to notify in writing the reasons for its decision on a determination of whether an organisation 
should be a beneficial body. Was this amendment put forward by a committee or another body, and why has this 
change been put forward?  
Mr W.R. MARMION: This new subsection (3A) will be inserted, which basically means that the minister must 
give a written response. We basically accepted recommendation 5 of the Standing Committee on Legislation. 
Mr W.J. JOHNSTON: This means that the minister will now provide to an applicant written reasons for the 
decision but it appears that he will not make those reasons public. The amendment will insert new subsection 
(3A) in between new subsections (3) and (4). New subsection (4) reads — 

The Minister is to publish notice of the making, amendment or revocation of a beneficial body 
determination in the Gazette. 

The first question is that it appears the minister will not provide the reasons for the decision in the 
Government Gazette, only the decision. The second question is that if that is true, why will the minister not 
provide written reasons? Thirdly, does the provision of written reasons make the decision subject to review by 
a court? Although I am no lawyer, I understand that a decision by a minister is generally not subject to review 
unless he or she provides reasons. If I am wrong, tell me I am wrong—I often am—but if I am right, will that be 
a problem? 
Mr W.R. MARMION: I will have a crack at it. First of all, in answer to the first and second questions, there 
will be a written response but it cannot be publicly revealed because a taxpayer’s information is confidential and 
has to remain confidential. That is the reason it cannot be made public. The third question was whether it would 
go to a court. 
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Mr W.J. Johnston: Will it be subject to review? 
Mr W.R. MARMION: I will answer that wearing my Minister for Mines and Petroleum hat. If the 
Mining Warden makes a decision, the Minister for Mines and Petroleum can make a ruling either way and agree 
or disagree with the warden. My understanding is that it is not open to appeal, as all the appeal stuff has 
happened with the warden and the minister in that particular case. In this case, there are no express appeal rights. 
Mr W.J. JOHNSTON: I understand what the minister is saying. I will go to the minister’s first comment and 
then deal with the second comment. The first comment was that the minister does not want to make a taxpayer’s 
information public, but at the moment if the taxpayer disagrees with the commissioner’s ruling and takes the 
matter to court, he takes his chances in the court. The provisions in these new sections 96A, 96B and 96C bypass 
that and take the matter directly to the minister instead of taking the matter to court. My memory is that if 
a taxpayer accesses these arrangements, they have to forgo their right to take the matter to court. Given that if 
they went to court they would have the decision made public, including the reasons for the court’s decision, why 
will the reasons for the minister’s decision not be made public? The minister’s decision will be made public but 
not the reasons, yet the court’s reasons for a decision will be made public. 
Mr W.R. MARMION: My understanding from my advisers is that it is a choice. Someone can choose to go to 
the commissioner for a decision and appeal that decision or, if they do not like the commissioner’s ruling, they 
can go straight to the minister rather than appeal. But, yes, the minister is the last port of call.  
Mr W.J. JOHNSTON: But that is the whole point, minister, because if they did not agree with the 
commissioner’s decision and took their appeal to the court, which is the current arrangement, not only would the 
decision of the court be made public but also the reasons would be made public. Under this amendment, the 
minister is required to give his reasons in writing, which is probably a good idea, but he is not required to publish 
the reasons. During the debate on the bill, we were quite critical of this procedure. We think it is not right, and 
we have committed that we will not maintain it in government. If under this provision the minister may make the 
decision, surely that decision should be treated in exactly the same way as a court procedure and both the 
decision and the reasons should be made public. The idea of confidentiality is rather beside the point, because 
this is about an appeal. I accept and I have never had any problem with the commissioner doing everything in 
confidence, because that is the normal procedure. However, this is a unique procedure. I will not go back over 
the debate, but the point is that there is no common system to get the matter before the minister, and the minister 
can include in his discussions matters that arise at a 500 Club meeting, for example, and all those sorts of things, 
as we went through during the debate on this bill. If a person took their appeal to court, the reasons for the 
court’s decision would be made public. However, if a person took this alternative procedure, which we think is 
significantly inferior—for the interests of the taxpayers, not for the interests of the taxpayer—there would be no 
published reasons. It will be hard for the community to make a decision about whether the minister has acted 
responsibly if there are no written reasons. 

Mr W.R. MARMION: I will make two points on this. The first is that this amendment was agreed to by the 
Council, and the Council did not believe that it needed to go any further than that. The second is that it is the 
same in mining. When someone comes to me because they are unhappy with a decision of the Mining Warden, 
I make a decision under the Mining Act, and I do not provide written reasons either. The information that has 
gone through the Warden’s Court in that case is the only information that is available, and it is the same in this 
case with the commissioner. 

Mr W.J. JOHNSTON: I will not labour the point. But let us take the Warden’s Court process; it is not exactly 
analogous, but let us assume that it is. Cazaly Resources Ltd, a junior miner, took the then Minister for 
Resources, John Bowler, to court, and the court upheld the minister’s decision and said the minister had an 
absolute right to make that decision. However, as the minister has said, no reason was given for that decision. 
The argument in that court case was not about the reason why the minister had made the decision; it was about 
whether the minister could make the decision because Cazaly was saying that, by administrative law, Rio Tinto 
had not acted in time. Therefore, that case is not exactly analogous to what we are dealing with here, but I accept 
the point that the minister is making. Of course the point is that no reasons were given by the minister in that 
matter, whereas under this amendment, the minister will be required to give reasons. If the minister was not 
required to give reasons, I could understand that. But in this case, the minister is required to give reasons. 
However, he is not required to make them public. That does not seem to make any sense. 

Mr W.R. MARMION: That is why I said in the first place that we are happy to take the committee’s 
recommendation, provided that taxpayers’ information remains confidential, hence the way it has been worded. 
It has gone through the State Solicitor’s Office and basically was given the tick. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

 [14] 



Extract from Hansard 
[ASSEMBLY — Thursday, 26 February 2015] 

 p827b-846a 
Mr Bill Marmion; Ms Rita Saffioti; Mr Bill Johnston; Acting Speaker; Mr Ben Wyatt; Dr Mike Nahan; Mrs 

Michelle Roberts 

That amendment 9 made by the Council be agreed to. 

Mr W.J. JOHNSTON: We are now expanding the definition to include employer associations. It is a great 
decision of the government to do that. We are now dealing with duties legislation. 

Ms R. Saffioti: No, it is land tax. 

Mr W.J. JOHNSTON: Okay, land tax. Is there a view about how much land tax is affected by these provisions? 

Mr W.R. MARMION: My advice is that it is about $1 million a year. 

Mr W.J. JOHNSTON: My understanding is that that was the advice about the whole impact of the entire 
legislation. I am asking whether there is an estimate of how much land tax this provision will affect. 

Mr W.R. MARMION: My advice is that it is only land tax. 

Mr W.J. JOHNSTON: I ask that the minister not misunderstand me. The $1 million, I understood, was for all 
the taxpayers covered by the provisions of the entire bill. I am asking for an estimate of the effect of amendment 
12. How much revenue is affected by amendment 12? 

Mr W.R. MARMION: Just to clarify, is that just the amendment to bring in employer associations? 

Mr W.J. Johnston: Yes. 

Mr W.R. MARMION: It should be very minimal, because it will bring in only whatever employer associations 
are involved. Some would have to add up what the assessments amounted to, but they will be quite minimal. 
It would not be $1 million. 

Ms R. SAFFIOTI: Just to follow on from the comments of the member for Cannington, these employer 
organisations are not holding lots of land. As I understand it, most of the taxation impact is in payroll tax rather 
than land tax. Can the minister confirm that? 
Mr W.R. MARMION: The member is correct. 
Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 10 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move— 

That amendment 11 made by the Council be agreed to. 

Ms R. SAFFIOTI: In the debate previously we considered the whole decision-making process, and, as we said 
at the time, we believe that the structure of this legislation is flawed, because basically any minister of the day 
has the ability to allow certain bodies to be exempt. As we stated on a number of occasions, we believe that is 
open to exploitation and that there will be immense pressure on any Minister for Finance to make particular 
decisions. As I recall, we moved an amendment to make these decisions disallowable under the Interpretation 
Act. I was wondering whether the minister considered this in bringing legislation to this place today to try to 
protect himself, or that position, from intense lobbying and possible future undue influence. 

Mr W.R. MARMION: It was considered, but we feel that the current wording is fine, and as for the 
responsibility the minister must take, that is why he is a minister. The minister makes the call, and if they get it 
wrong, they suffer the consequences. There is the link in with the Treasurer; it must be done in concurrence with 
the Treasurer, so there is another person to blame if the minister gets it wrong. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 12 made by the Council be agreed to. 

Mr W.J. JOHNSTON: In deciding whether we want to change the term “trade union” to 
“industrial association”, I make the point that I think that trade union includes employer associations, but 
I understand why the government probably wants to use the term “industrial association”. It is so that nobody 
can have any doubt about what it is doing. I am not debating amendments 13, 14 or 15, but I want to make a 
point about the clause. Clause 11 of the principal bill, “Glossary amended”, states — 

In the Glossary clause 1 insert in alphabetical order: 

Paragraph (d) states — 
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an association of employees a principal purpose of which is the protection and promotion of the 
employees’ interests in matters concerning their employment; 

Those words in paragraph (d) apply only to an unregistered union of employees. I point out to the minister that 
when we were having the debate, I moved an amendment, which was of course defeated—the minister voted no, 
funnily enough—to delete paragraph (d) and insert the words “an association of employees or employers 
a principal purpose of which is the protection and promotion of the members’ interests in matters concerning 
their employment or the employment of their employees”. As I say, I am not debating amendments 13, 14 or 15; 
I am just referring to the principal clause, which the government is seeking to amend. The government is 
including industrial association, but it is excluding for the purposes of employer associations an unregistered 
common law employer association. Amendments 13, 14 and 15 fix the issue with employer associations that are 
registered federally, in Western Australia and in another state, and we continue to have a provision in paragraph 
(d) that identifies associations of employees, but that provision is not being replicated for employer associations. 
I was just wondering why the government would seek to not include in the definition of “industrial association” 
unregistered employer associations. I have raised it at this point because we are dealing with that question in 
amendment 12. 

Mr W.R. MARMION: Obviously, I was not involved when this legislation was framed. My understanding of 
this is that the concern was with registered employer associations that represented the larger ones. The other 
unregistered associations would not be charities in the first instance, but if they were, in all probability they 
would be excluded by virtue of the promotion of trade, industry or commerce. If this is not the case, there are 
regulation-making powers to exclude them at any rate, so we can get around that. 

Mr W.J. JOHNSTON: Does the minister intend to do that through regulation? Does he intend to exclude 
unregistered employer associations through regulation? 

Mr W.R. MARMION: We will monitor it. My staff will keep me informed and we can do that if it is required. 

Mr W.J. JOHNSTON: How would the minister find out that an unregistered employer association had been 
given an exemption by the commissioner if he is not allowed to know the detail of tax matters of individual 
taxpayers? 

Mr W.R. MARMION: The commissioner would put a recommendation to me based on a class of organisations, 
so I would not have to identify which organisation it was. It would be a class of organisations, and I could sign 
off on the regulation. 

Question put and passed; the Council’s amendment agreed to. 
Mr W.R. MARMION: I move — 

That amendment 13 made by the Council be agreed to. 

Mr W.J. JOHNSTON: I think this is an excellent amendment. I draw the minister’s attention to an amendment 
I moved. Oh, no—this is a different provision! 

Mr W.R. Marmion: I might have to do it again! 

Mr W.J. JOHNSTON: Yes, the minister might! 

As it was famously said by Robert Ray in a meeting I attended, “It’s a something sandwich, and I’m not going to 
put hundreds and thousands on it!” 

Mr F.A. Alban: Can you further explain the sandwich? 

Mr W.J. JOHNSTON: What we are making the minister eat! 

I moved this amendment and it was defeated. My amendment was at page 17, line 21, to delete “Section 53” and 
insert “Sections 53 and 54”. It appears that those are exactly the same words that the minister is moving. I note—
I am not trying to be repetitive, Mr Acting Speaker (Mr P. Abetz)—that the ayes were 18 and the noes were 32. 

Mr W.R. Marmion: You’re not gloating, are you? 

Mr W.J. JOHNSTON: Yes, I am actually, minister! Sadly, the Minister for Transport is on important 
parliamentary duties elsewhere in the building or somewhere in the state, I am sure. There it is: 
Mr W.R. Marmion is recorded in proceedings; I am reading from Hansard, which is why I am using that name 
rather than the member for Nedlands. I just wondered whether the minister could let us know what happened 
between that vote on Tuesday, 19 August 2014 and now. 
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Mr W.R. MARMION: My advice remains similar to my advice on this same action before. We have had the 
opportunity to review the bill and also get advice from the State Solicitor, and we have agreed to include 
employer associations with employee associations because we think it is a very consistent way to go. 

Ms R. SAFFIOTI: I like speaking to the “member for Cannington’s amendment”, which is how we should now 
refer to it. Given that it was the member for Cannington’s amendment, can the member for Cannington move it, 
just for old time’s sake? As part of the process, did this have to go back to cabinet, because there is a change in 
legislation from what would have been an approval to draft and approval to print? At the time, who had to 
explain that the member for Cannington was, in fact, entirely right and that the member for Alfred Cove was 
entirely wrong? 

Mr W.J. JOHNSTON: I cannot believe that the minister is not answering the very fine question from the 
member for West Swan, the shadow Minister for Finance. I understand that this amendment was proposed prior 
to the member for Nedlands becoming the Minister for Finance; is that correct? 

Mr W.R. Marmion: Yes. 

Mr W.J. JOHNSTON: As I understand the way these things work, cabinet submissions regarding tax 
legislation are, in fact, the responsibility of the Treasurer, and the Minister for Finance handles them only after 
they are approved. Who took the matter back to cabinet? Was it the Treasurer or the Minister for Finance? 
Mr W.R. Marmion: Does it matter? 
Mr W.J. JOHNSTON: Yes, it does; it is very important. 
Ms R. Saffioti: It didn’t actually go back to cabinet. 
Mr W.J. JOHNSTON: No, the minister has already told us it did. I am just wondering whether the minister 
could let us know. 

Mr W.R. Marmion: I wasn’t the minister at the time. 

Mr W.J. JOHNSTON: But the minister was in cabinet at the time. 

Mr W.R. Marmion: I can’t remember the whole cabinet agenda now, off the top of my head, so I’ve got no 
chance. 

Mr W.J. JOHNSTON: Fair enough. 
The ACTING SPEAKER (Mr P. Abetz): Members, please speak through the Chair.  
Mr W.J. JOHNSTON: Certainly, Mr Acting Speaker, that is a very important thing for me to do and I will 
ensure that I do that. 
I was called quite a number of names. 
Ms R. Saffioti: Self-righteous. 

Mr W.J. JOHNSTON: It was not only self-righteous. I wonder whether there was any fear about the advice the 
minister received, which he referred to but will not table, from the State Solicitor’s Office. Governments do not 
table State Solicitor’s advice and I do not expect it to be tabled. Was there any concern or fear in the advice the 
government received from the State Solicitor’s Office that this amendment, which is in absolutely identical 
words to those I moved, except “or” instead of “and”, was inadequate in any way because it matched the 
amendments that I moved? I hate to think that the advice the minister acted on was not up to scratch. Was there 
any fear amongst government members, given that the State Solicitor’s advice exactly matched what I had said, 
that you might be doing the wrong thing following that advice? 

Mr W.R. MARMION: That is an interesting line of attack. We got the State Solicitor’s opinion on the whole 
legislation, and he was happy with it. This probably represents the best way that we can deal with organisations 
that we believe should pay tax but do not. 

I have to advise that because we have reached this time of the day and I have an important engagement with 
a visiting overseas delegation, I have to hand over carriage of the bill to the Treasurer for this stage. I think it 
will assist. I am meeting with a delegation from Norway. 

Ms R. Saffioti: Is that the same delegation the Minister for Health met? 

Mr W.R. MARMION: Probably. 

Mr Acting Speaker, I advise that I am vacating the chair and the Treasurer will take over the role, and it is all 
under control. 
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Mr W.J. JOHNSTON: Was the Treasurer the Minister for Finance when this matter was dealt with by cabinet? 

Dr M.D. NAHAN: It depends. The Treasurer brings the policy through and I was the Treasurer. My memory is 
that when it started carriage, I was, but by the time it actually got to Parliament, there was another Minister for 
Finance. 

Ms R. SAFFIOTI: This is just an incredible day. We now have the rotation policy to deal with legislation. 

Several members interjected. 

The ACTING SPEAKER: Members, the member for West Swan has the floor. 

Ms R. SAFFIOTI: The Treasurer, who is handling the legislation, was the Minister for Finance who initiated 
this bill. The legislation then went to the former Minister for Finance, who completely stuffed it up in this place. 
It has now gone to the upper house, where the government-owned committee basically tore it apart and rewrote 
it. It has come back to this house, to a new Minister for Finance, who has had to go and meet the King and 
Queen of Norway—and the Minister for Finance who initiated the bill! 

Mr J.H.D. Day: He is not actually meeting the king and queen; it is a mining delegation, including the minister 
for mines. 

Ms R. SAFFIOTI: Okay. 

The ACTING SPEAKER: Order, members. Let us stay focused on the clauses before us. 

Ms R. SAFFIOTI: I am not disputing his reason for not being here; I have just found today a complete head 
spin. 

I want to know whether the Treasurer is aware that this was an amendment put forward by the member for 
Cannington that the Treasurer, I think, voted against in this place. Can the member for Cannington alert me to 
the fact? 

Mr W.J. Johnston: Yes, the Treasurer voted against it. 

Ms R. SAFFIOTI: The member for Cannington has alerted me to the fact that the Treasurer voted against this 
amendment and the legislation went to the upper house. 

[Interruption.] 

Mrs M.H. ROBERTS: Does someone need to be called to order? I heard a noise coming from the government 
side of the chamber. 

The ACTING SPEAKER: I have heard lots of noises coming from everywhere, so just — 

Mrs M.H. ROBERTS: No, that strange, space kind of noise was definitely from over near the Leader of the 
House. 

The ACTING SPEAKER: Members, the member for West Swan has the call. 

Ms R. SAFFIOTI: Given that this is the third minister we have dealt with on this legislation, so much for 
a stable, grown-up government here! This is the third minister. Is the minister aware that he voted against this 
amendment that he is now putting in this chamber? 

Dr M.D. NAHAN: Yes. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 14 made by the Council be agreed to. 

Mr W.J. JOHNSTON: I am in full gloating mode, of course, because I draw the house’s attention to the 
amendment I put, which read — 

Page 17, line 23 — To insert after “employees” — 

or employers 

I think a word was missing in that amendment; it should have been “employees or employers”, but it was 
defeated in any case. Today we are dealing with — 

Clause 11, page 17, line 23 — To delete “employees” and insert — 

employees, or an association of employers, 
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I note for the first time that in fact the grammar I wrote in my rush, sitting here with my laptop with no staff, was 
in error, but it is substantially the same. 

Mrs M.H. Roberts: It was the right import. 

Mr W.J. JOHNSTON: It was the right import; that is correct, member for Midland. 

I congratulate, as I say, the government for adopting my amendments, and as I have said—I do not want to 
repeat myself unnecessarily — 

Mrs M.H. Roberts: Or congratulate yourself unnecessarily! 

Mr W.J. JOHNSTON: That never happens, member for Midland. That would never happen. 

This is in fact the government agreeing to my amendment, so I am very, very happy. I think that when we get to 
amendment 15, the government should in fact ask me to move it for the government because it is, after all, 
completing my work. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 15 made by the Council be agreed to. 

Mr W.J. JOHNSTON: I am very disappointed in the government. I think that the government should have let 
me move this amendment. I think my amendment is in fact superior, because what I wanted to do is something 
slightly different. What the government is doing through amendment 15 is including registered employer 
associations as part of the definition of an industrial association. But my amendment was superior because it 
included unregistered employer associations as well as registered employer associations. I do not think that the 
government should proceed with this amendment. I am conscious of the time, so I will not seek a division on the 
matter. I think this is an inferior provision. The government should reconsider it and extend the amendment to 
include an amendment to paragraph (d) to ensure that unregistered employer associations are covered by the 
provisions. 

Dr M.D. NAHAN: This issue was discussed in an earlier clause. As the finance minister indicated, the concern 
was with registered employer associations, so it is unlikely that unregistered associations will fall under these 
issues; and, if they do, the Commissioner of State Revenue can advise the minister to take action accordingly. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 16 made by the Council be agreed to. 

Mr W.J. JOHNSTON: We are not opposed to this amendment but I note that if the government had continued 
to use the term “trade union” to mean both employer associations and employee associations, we would not need 
this amendment. This amendment is before us simply because of the other amendments. It is a consequential 
amendment. Employer associations are recognised as trade unions in industrial law. I know that that might be 
uncomfortable for some people to understand but that is the case. Although I support this amendment because of 
the previous amendments, it would not have been necessary if the government had simply adopted the practice 
of referring to employer associations as trade unions because they are trade unions. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 17 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 18 made by the Council be agreed to. 

Mr W.J. JOHNSTON: I ask a question of the Treasurer, given that he is in the chair. As we know, the 
Minister for Finance can act only with the concurrence of the Treasurer. I think that is the correct word. He 
certainly cannot act on his own. We have had that discussion. “Concurrence” is the word that I am looking for; it 
is in proposed section 42C(2). We are amending proposed section 42C by this provision. Will the reasons for the 
Treasurer’s concurrence be given as part of the minister’s reasons? Could he give us an example of why he 
would give concurrence to the minister in making his decision? 
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Dr M.D. NAHAN: Yes, it is concurrence. The Minister for Finance would provide advice to me on why he 
would make a decision. I would use those same factors. I rely on information from the Commissioner of 
State Revenue. They would be many and varied. I would seek advice from Treasury on the advice that was given 
to me from the Minister for Finance.  

Mr W.J. JOHNSTON: Thank you very much, minister; that was very interesting. As I understand it, it is not an 
obligation on the Treasurer to provide reasons for his concurrence. I take it that it is up to only the Minister for 
Finance to choose to give reasons for his decision. Is there any opportunity for the taxpayer or anyone else to 
know the reasons for the Treasurer’s concurrence? 

Dr M.D. NAHAN: The primary decision-maker is the Minister for Finance. The Treasurer gives concurrence to 
his decision; therefore, the disclosure or otherwise is the responsibility of the Minister for Finance. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 19 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 20 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 21 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 22 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
The Council acquainted accordingly. 
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